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Who’s next?
In New Zealand, Ebert Construction went
into receivership recently, hot on the heels
of The Fletcher Construction Company’s
announcement a few weeks ago that it is
closing its vertical construction business. In
Australia, there are rumours that some large
contractors may also be in financial difficulties.
There are expected to be many more
casualties both sides of the Tasman although
experts believe that New Zealand will be hit
harder due to the high growth of the industry,
the razor-thin margins made by construction
companies and slow (or sometimes
nonexistent) payments.

(such as the one currently enjoyed by New
Zealand) increases profitability, but this
simply causes companies to be over extended,
either taking on more than it can manage, or
experiencing significantly higher material and
labour costs (due to increased demand) during
the course of the project, completely eroding
their margin.
There is a shortage of professionally qualified
managers and a shortage of skilled labour
resulting in recruitment from overseas who
tend to be a lot more commercially and
contractually aware than the average laidback Kiwi.

It is often thought that a booming industry The ‘it’ll be right’ attitude may well work fine

on small projects, but this simply cannot be
scaled up effectively. The larger the project,
the larger the risk and without the knowhow
and awareness needed to properly manager
these types of project, they will be destined to
fail and put significant financial burden upon
the contractor.

Thirdly, keep records of everything and issue
the correct notices as required by the contract.
Many contracts include ‘condition precedent’
clauses where you will lose your entitlement
to time or money if you do not issue notices at
the correct time.
Finally, deal with disputes and differences
immediately, do not let them fester. In our
experience, they will neither disappear nor go
away. Address them by means of adjudication,
mediation or negotiation, but do not ignore
them.

We lose count of the number of disputes in
which we are involved that were caused by lack
of proper management and, in many cases,
by nothing more than the lack of adequate
records. In addition, when those disputes are
progressed through adjudication or the courts,
we find that the third party determinators are Although the above advice appears to be
similarly ill-equipped to deal with complex aimed primarily at subcontractors, it is equally
construction disputes.
valid for main contractors.
And it will only get worse; there is currently
unprecedented demand for new construction
across New Zealand but particularly
concentrated in and around Auckland. It is
estimated that the construction sector may
have as much as $200b worth of new work
over the next 5 years.
Prices are increasing, but profit is not and if
a company like Carillion in the UK, one of the
largest construction companies in the country
with revenue in excess of £5b can run out of
cash, then it can happen to anyone.
There is, of course, a significant knock on effect
of the insolvency of a main contractor as it can
cause financial difficulties for those down the
supply chain who are owed money – so how
can you protect yourself?
Firstly, ensure you are paid the correct amount
on time. That may sound obvious, but ‘payment
creep’ occurs regularly where the difference
between the amount in the Payment Claim
and the amount in the Payment Schedule
increases over time. It is vitally important
to address those differences immediately,
whatever their cause, so as to limit your risk.
Secondly, only build what you are supposed
to build. Do not divert from the specifications
and drawings without instructions; do not act
on verbal instructions without having them
confirmed in writing and do not carry out work
that is defective.

We have extensive experience in advising on
the above matters, not just in New Zealand and
Australia but also in many countries overseas.
If you want to discuss any of the above, please
contact us for a free, initial consultation.

What a State: Adjudication and Payment in Australia
Adjudication: a method of dispute resolution intended to provide quick, sometimes rough,
and temporarily binding justice to maintain cashflow in an industry well known for payment
difficulties throughout the supply chain.
Loved and hated in equal measure but made more complex in Australia by introducing
statutory adjudication (along with associated payment protection measures) on a state by
state basis rather that at federal level. Each state or territory has its own specific, and different,
adjudication process and procedure.
The different enabling legislations generally fall into what has been called the ‘East Coast Model’
(NSW, VIC, QLD, TAS, ACT and SA) and the ‘West Cost Model’ (WA and NT).
The primary differences between those models are:
•

•
•

That the East Coast Model legislation provides detailed statutory payment provisions that
override any contrary contractual terms, and which are engaged by a party submitting a
payment claim under the relevant Act and by requiring a response within a prescribed time
frame. In contrast, the West Coast Model Act will preserve any payment provisions agreed
by the parties.
That the East Coast Model legislation permits payment claims only up the supply chain
whereas the West Coast Model Acts permit payment claims in either direction
Both Models differ in respect of adjudicator appointment, submissions and the approach
of the adjudicator in making his determination. The East Coast Model legislations are
significantly more restrictive and determinations are often made on an ‘all or nothing’ basis
as one party may have failed to follow a procedure. In contrast, the West Coast Models are
more flexible, promoting a proper, evaluative approach to the adjudicator’s determination.
Despite their differences, the various legislations generally
follow a similar procedure, with differences primarily
surrounding the prescribed timescales and scope of the
dispute.
The starting point of any adjudication is the issue of a ‘Payment
Claim’ by the claimant and properly served on the respondent.
The legislation makes detailed provisions for service.
The Payment Claim is not a usual monthly application for
payment (albeit that current advice is that all applications for
payment are made as a Payment Claim), but rather an express
action by the claimant as a precursor to adjudication. One
of the requirements of a valid Payment Claim is that it must
contain the words ‘This is a payment claim made under….’ the
relevant Act.
A valid Payment Claim must also identify the work performed
prior to a reference date and state the value of the work
claimed.
The reference date is either a date to be found in the contract,
or if there is no such date, a date established by the operation

of the relevant Act. For example, in New South
Wales it is the last day of the month in which
the work was first performed and the last day
in any subsequent month. In Victoria, it is 20
business days after the work was commenced
and every 20 business days thereafter.

In some states, the relevant Act will prevent the
adjudicator from later considering any matters
raised by the respondent in adjudication that
were not included in the Payment Schedule.
As with the Payment Claim, there are detailed
provisions as to the method of service of the
Schedule. If the Payment Schedule is issued
The work performed must fall under the late, it will be deemed invalid, as if it was not
umbrella of the relevant Act and not be subject issued at all.
to exclusion. In Victoria, for example, the
claimable value of variations may be limited On receipt of that Payment Schedule, the
in adjudication if the contract sum exceeds claimant can either decide to accept the
$750,000.
contents therein, in which case no further
action is required (unless the sum stated as
The due date for payment of the amount due is not paid by the due date for payment)
stated in the Payment Claim is either that or, if the claimant wishes to dispute the
provided by the contract, or, if there is no such respondent’s valuation, he can apply for
date, a period stated in the relevant Act.
adjudication.
Following receipt of a Payment Claim, the
respondent must either pay the full amount
claimed (and if he does so there will be no
need for proceedings) or, within a strict
timescale set down by the relevant Act (often
10 business days of receipt), must issue a
‘Payment Schedule’ setting out the amount
proposed to be paid, along with a detailed
explanation of the respondent’s valuation.

The claimant must apply for adjudication
within a strict timescale set out by the relevant
Act. This varies from Act to Act, but is often
as short as 10 business days. Failure to apply
for adjudication within that time will bring
all matters arising from that Payment Claim
to an end. If the claimant wishes to make an
adjudication application, he will need to do so
in respect of the next Payment Claim.
If, on the other hand, the
respondent does not issue the
Payment Schedule, or issues
an invalid Payment Schedule,
the claimant must formally
notify the respondent under
the provisions of the relevant
Act, and allow them further
time in which to issue it. That
further time is prescribed by
the relevant Act and can be as
short as 5 business days.
On receipt of a Payment
Schedule, as above, the
claimant can choose to accept
the contents therein, in which
case no action is required
(unless the sum stated as
due is not paid by the due
date for payment) or, if the
claimant wishes to dispute
the respondent’s valuation,
he can apply for adjudication
within the strict timescales of
the relevant Act.

If, on the other hand, the respondent continues to fail to serve a
Payment Schedule, the claimant can apply for Adjudication and,
as ‘punishment’ for that failure, the respondent is prevented
from providing any written submissions in the adjudication
proceedings. To win, the claimant only has to demonstrate to
the adjudicator that he has complied with certain key matters
as to procedure, timescale, contract and similar obligations.
To start the adjudication process, the claimant makes
application to an Authorised Nominating Authority (ANA) for
the nomination of an adjudicator. In Australia nominating
bodies must be registered with the government, i.e. be
‘authorised’ and adjudicators must undertake regulated
training in adjudication in order to be listed, and continue to
be listed, by the ANA.
Queensland has gone one step further and, as part of its recent
amendments to its relevant Act, has abolished all ANAs apart
from the QBCC (the Queensland Building and Construction
Commission), a government body. The QBCC charge anything
up to around $5,300.00 for the nomination of an adjudicator.
Following the commencement of adjudication, the respondent
(if he is allowed to) must prepare and serve his response within
the timescales prescribed by the relevant Act. Often this is as
short as 5 days, but in Western Australia, for example, it is 14
days.
In some states that response is limited to those matters raised in his Payment Schedule.
But in Victoria, for example, if the response includes matters not raised in the Schedule, the
adjudicator must allow the claimant a further 2 business days in order to reply to those new
matters.
Queensland adopts a slightly different approach, differentiating between ‘standard claims’ (up
to $750,000) and ‘complex claims’ (over $750,000). For standard claims a respondent can serve
a response in adjudication based only on those matters included in the Payment Schedule. For
complex claims, the respondent can serve a response including any reasons, whether or not
stated in the Payment Schedule. In complex claims the claimant is able to serve a reply for any
new matter raised by the respondent in his response.
Queensland also limits the amounts that can be charged by an adjudicator depending upon
the sum claimed.
The adjudicator must make his determination within the times set out in the relevant Act;
this is often 10 business days. Some states allow this time to be extended by agreement of
the parties; Victoria, for example, allows an extension to be granted by the claimant only, but
limited to a further 5 business days.
The respondent must pay any sum determined as due by the adjudicator within 5 business
days of the service of the determination or by the due date for payment, whichever is later. If
he does not pay, the claimant may apply for an Adjudication Certificate from the Authorised
Nominating Authority and pay a nominal fee.

The Adjudication Certificate
is a sealed document for the
purpose of debt recovery
through the courts.
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Court, in Built Environs Pty
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The Supreme Court of New of adjudicator’s decisions,
South Wales has recently particularity in large and
made a similar finding in complex payment disputes

coupled with extremely tight
timeframes.
What Australian adjudication
gains in speed and brevity,
it loses in flexibility and
effectiveness as disputes
increase in size, particularly
those Acts the follow the East
Cost Model.
It is fair to say that adjudication
in Australia is far more
limited in scope and far more
procedural than that in the
UK (and that in its neighbour,
New Zealand which more
closely follows the UK model).
But despite its criticisms, the
intention of adjudication is to
provide inexpensive access
to swift justice and, in that
regard, there is no doubt that
it has been a success.
This article was first published
in longer format by the
Chartered Institution of Civil
Engineering Surveyors.

SERVICES PROVIDED:
As a reminder, we provide a ‘one stop shop’ solution for:
Contract drafting and vetting;
General contractual advice;
Commercial management, including developing ‘planning for profit’ procedures;
Project review and critical intervention to fix ‘broken’ projects;
Supervision of project representatives;
Dispute avoidance, including developing processes and procedures to minimise disputes;
Dispute resolution, including adjudication, arbitration, mediation and litigation support;
Training in respect of all aspects of contract and commercial constructing.
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australia@cmcasiapacific.com
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