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BRIEFING NOTE
NOTE
Building Industry Fairness (Security of Payment) Act 2017

Key Points:
• Changes will commence on 17 December 2018 and will apply to all construction contracts (as defined by the Act)
regardless of when they were made.
• The payment claim does not have to state it is made under the Act, any progress claim that satisfies the
requirements of the Act as to its contents, timing etc will be a payment claim.
• If the respondent intends to pay less than the amount in the payment claim, it must issue a payment schedule on
time and outlining the reasons for the difference or:
• The amount in the payment claim must be paid;
• The respondent will not be able to give an adjudication response in any future proceedings.
• If a payment schedule is issued, the respondent will not be able to include any reasons additional to that in the
payment schedule in any future adjudication.
• There are new limitations on submissions in adjudication.
• A claimant will have more time to make an application for adjudication.
• The definition of a ‘Reference Date’ is amended so as to survive the termination of the contract.
The Building Industry Fairness (Security of Payment) Act 2017 (‘BIF’, ‘BIFSPA’, ‘BIFSoPA’?) effectively repeals BCIPA,
replicating its provisions (with amendments) which, it appears, are more onerous for head contractors and more
favourable for subcontractors. This briefing note considers the changes in regard to payment and management of
payment disputes by way of adjudication.
Payment Claims
The BIF amends the definition of a payment claim so that it is no longer required to be endorsed as being made under
the Act. A progress payment is a payment claim if it is a written document:
•
•
•
•

Identifying the construction work to which it relates;
Stating the claimed amount;
Requesting payment of that amount;
Including any other information required by Regulation.

This could mean that even an invoice issued by a claimant (that includes the above information) would act as a
payment claim under BIF and head contractors and principals will need to put in place procedures to ensure
that all progress claims issued to them are dealt with properly and in time.

Payment Schedules
If the respondent agrees with the amount in the
payment claim, then the respondent has to pay that
amount on or before the due date. The due date is
the earlier of the date stated in the contract (if any)
or 15 Business Days from receipt of the payment
claim.
If the respondent does not agree with the amount in
the payment claim, then it must issue a payment
schedule before the earlier of the date stated in the
contract or 15 Business Days after receipt of the
payment claim.

respondent’s defence is limited to those issues
stated in the payment schedule.
There are now prescribed limitations on
adjudication submissions for payment claims of
$25,000 or less; specifically, submissions must be
no more than 10 pages, use a font of at least 10
points and have margins of at least 2.54cm. In
addition, submissions can only be accompanied by:
•
•
•
•

The payment schedule must be a written document:
•
•
•
•

Identifying the payment claim to which it
refers;
Stating the amount proposed to be paid;
Explaining the reasons for the difference
between the amount claimed and the
amount proposed to be paid;
Including any other information required by
Regulation.

The payment schedule must set out all reasons for
the difference in the amount, as additional reasons
will not be allowed to be made in a later
adjudication, even for ‘complex payment claims’
over $750,000.
Failure to issue a payment schedule when required
and absent a ‘reasonable excuse’ (which,
unhelpfully is not defined) results in the respondent
being liable to pay the amount in the payment claim
by the due date and will also make the respondent
liable to a penalty of 100 penalty units and,
furthermore, is ground for disciplinary action under
the Queensland Building and Construction
Commission Act 1991.
If a payment is not made in accordance with a
correctly issued payment schedule, or if payment is
not made in accordance with the payment claim if a
payment schedule is not correctly issued, then the
claimant can recover the unpaid amount from the
respondent as a debt in court or by commencing
adjudication.
Adjudication
A respondent can refer a dispute in connection with
a payment claim (either for non-payment or in
dispute of the amount stated in the payment
schedule) to adjudication.
There is no longer a ‘second chance’ for the
respondent to issue another payment schedule; if
no payment schedule has been issued then the
respondent can raise no defence in proceedings. If
a payment schedule has been issued, then the

•
•
•

The relevant payment claim;
The construction contract;
The relevant payment schedule;
Any document given by either party in
support of the payment claim or payment
schedule;
Any document given by either party that is
related to the construction contract;
Any expert report in support of the payment
claim;
A statutory declaration.

The BIF extends the timescales for the claimant to
make an adjudication application but does not
change the timescales for a respondent.

The timescales are now as follows:
•
•
•

Failure of respondent to issue a payment schedule and pay the full amount: 30 business days after
the later of the due date for the payment or the last day the payment schedule should have been
issued.
Failure to pay the full amount stated in the payment schedule: 20 business days after the due date
for the payment.
Dispute in connection with the amount stated in the payment schedule: 30 business days after the
claimant receives the payment schedule.

Other amendments
• The definition of ‘reference date’ has been clarified to ensure it survives termination; the final
reference date will be the date of termination.
• If the contract does not provide a date for payment or if it contains a void provision, then the
payment date will be 10 Business Days after a progress claim is made
• When deciding the fees payable in an adjudication, the adjudicator considers the conduct of the
parties along with other factors including the reasons given by the respondent for reducing the
amount in the payment claim or for not making it.
These are significant amendments which, in connection with project bank accounts (which will be
considered in a separate briefing note, places more onerous obligations upon those at the top end of the
construction and engineering supply chain.
For more information on the BIF, or any other construction contract or commercial matter, please contact
the author, Steven Evans, on 0455 449488 or steven.evans@cmcasiapacfic.com for a free initial
consultation.
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